
IN THE

UNITED STATES CIRCUIT
COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 7886 //)

ELVA E. LYNCH,

L Appellant.

vs.

UNITED STATES OF AMERICA,

Appellee.,

Upon Appeal from the United States District Court for the Western

District of Washington, Southern Division

HONORABLE EDWARD E. CUSHMAN, ]udge

BRIEF OF APPELLEE

J. CHARl.ES DENNIS,
Unite^ States Attorney

OWEN P. HUGHES,
Asst. \Jnited States Attorney

Attorneys for Appellee

Office and Post Office Address:

324 Federal Bldg.,

Tacoma, Washington.

> f
BRIEF PRINTING CO.



I





TABLE OF CASES CITED

Bryan vs. U S., 1904, (CCA 5th) 133 Fed. 495 17

DeJohn vs. Alaska Matanuska Coal Co. (CCA 9th),

41 Fed. (2d) 612 20

Kamiyama vs. Kar. etc. (CCA 9th), 44 Fed. (2d) 503 ....20

Lusco vs. U. S. (CCA 2nd) 287 Fed. 69 20

McBride vs. U S. (CCA 5th), 284 Fed. 416 20

U. S. vs. Goughnour, (D. C. Pa. 1862), Fed. Cas.

No. 15238 17

U. S. vs. Hopkins, (1885 D C. West. Div. No. Car.)

26 Fed 15

U. S. vs. Smith (CCA 9th), 55 Fed. (2d) 141 20

Wolfe vs. U. S. (CCA 7th) 283 Fed. 885 20

York, et al, vs. U- S. (1916), 241 Fed. 656 14

INDEX

Statement of Case 1

Assignments of Error 10

Argument 11

Conclusion 21



IN THE

UNITED STATES CIRCUIT
COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 7886

ELVA E. LYNCH,

Appellant.

vs.

UNITED STATES OF AMERICA,

Appellee..

Upon Appeal from the United States District Court of the Western

Western District of Washington, Southern Division-

HONORABLE EDWARD E. CUSHMAN, Judge

BRIEF OF-APPELLEE

STATEMENT OF THE CASE

On the 17th day of April, 1935, the appellant, Elva

E. Lynch, was indicted in the United States District

Court for the Western District of Washington, South-
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ern Division, charged in four counts with violations of

Sec. 277, Title 18, United States Code.

Count I, omitting the formal allegations of juris-

diction, charged that appellant on the 28th day of Feb-

ruary, 1985, did knowingly, wilfully, unlawfully, and

feloniously pass, utter, publish or sell one counterfeit

$1.00 United States coin to one Joe Healy and that the

appellant intended to defraud the said Joe Healy, then

and there well knowing the said coin to be false, forged

and counterfeit. (Tr. 2, 3.)

Counts II and III are in the same form and charge

the same offense as Count I, except that Count II

charges that on the same date and at the same place

appellant passed, uttered, published or sold one coun-

terfeit $1.00 United States coin to one S. L. Monroe,

and Count III charges that appellant at the same time

and place passed, uttered, published or sold one $1.00

counterfeit United States coin to one Fred Rottle. (Tr.

3-5.)

Count IV, omitting the formal allegations of juris-

diction, charged that appellant on the 28th day of Feb-

ruary, did knowingly, wilfully, unlawfully, and felon-

iously have and possess, with the intent then and there

in her to defraud some pearson or persons unknown, ap-

J



proximately 267 falsely made, forged and counterfeit

coins in the resemblance and similitude of and pur-

porting to be silver coins which had theretofore been

coined at the mints of the United States of America

and called, stamped and designated One Dollar, the

said Elva E. Lynch then and there well knowing the

said coins hereinbefore described to be false, forged

and counterfeit. (Tr. 5-6.)

From the evidence adduced at the trial it was dis-

closed that on the 28th day of February, 1935, the

appellant and her husband, George J. Lynch, drove to

Montesano, Washington, in a 1935 Ford coupe auto-

mobile which had been purchased with community

funds. (Tr. 35). Enroute, and at Olympia, Washing-

ton, George J. Lynch uttered and passed several coun-

terfeit $1.00 United States coins v/hile appellant re-

mained in the automobile. (Tr. 35). Upon arriving at

Montesano, Washington, and at the hour of about 5

o'clock the appellant went into Sy's Quality Grocery.

S. L. Monroe, who testified on behalf of the Govern-

ment, stated that he operated Sy's Quality Grocery store

and identified appellant as the woman who entered his

store on the 28th day of February, 1935, and gave him

a $1.00 coin in payment for a can of corn which he

identified as the $1.00 marked for identification as



Government's Exhibit No. 2. (Tr. 24). The $1.00

United States coin introduced into evidence as Gov-

ernment's Exhibit No. 2 was counterfeit. (Tr. 34).

On the same date and at about the hour of 5:30

P. M., appellant entered the Healy meat market at

Montesano, Washington. Joseph Healy, a Government

witness, testified that he operated the Healy Meat

Market and that on the 28th day of February, 1935, a

woman, whom he identified as appellant, came into his

market and gave him a $1.00 coin, which he identified

as the $1.00 United States coin marked for identifica-

tion as Government's Exhibit No. 3 (Tr. 24, 25) . The

$1.00 United States coin introduced into evidence as

Government's Exhibit No. 3, was counterfeit. (Tr. 34).

After leaving the Healy Meat Market, appellant

went to the Rottle Department Store in Montesano,

Washington. The testimony of Fred Rottle (Tr. 25

to 27 incl.) one of the operators of the Rottle Depart-

ment store who testified on behalf of the Government,

reveals that at about the hour of 5 :30 of the afternoon

of February 28, 1935, a woman, whom the witness

identified as appellant, came into the Rottle Depart-

ment store and purchased underwear for the sum of

30 cents. (Tr. 25). In payment for the underwear

appellant gave the witness, Fred Rottle, a $1.00 coin



of the United States which he placed in the cash regis-

ter on top of 14 or 15 other $1.00 coins and the wit-

ness then gave the appellant the sum of 70 cents in

change. (Tr. 26). While the appellant was still at the

counter, F. W. Mcintosh, marshal of Montesano, came

into the store and after stating that there was bad

money in town requested that appellant open her purse,

but no coins were found with the exception of the 70

cents given appellant as change by Fred Rottle. ( Tr.

26).

Rottle then returned to his cash register and re-

moved the top $1.00 coin which he stated he was sure

was the same $1.00 coin given him by appellant and

delivered the coin to Mr. F. W. Mcintosh (Tr. 26).

Mr. Rottle identified the coin marked as Government's

Exhibit No. 4 as the $1.00 coin he had received from

appellant by means of certain marks he had placed on

the coin two or three days later in the presence of Mr.

Schlax. (Tr. 26). After receiving the $1.00 coin from

Mr. Rottle, Mr. Mcintosh left the store leaving the

appellant in the custody of Rottle (Tr. 26). Ten or

fifteen minutes later appellant was permitted to go to

the lavatory which was situated on a balcony. A few

minutes later Rottle heard something that sounded

like metal drop into the lavatory and the lavatory was



flushed. (Tr. 27). Mcintosh returned to the Rottle

Department store and was informed by Fred Rottle

that appellant had put something down the toilet (Tr.

29). Rottle and Mcintosh proceeded upstairs and in

the trap of the lavatory found four coins—three $1.00

counterfeit coins and one 50 cent coin that was genuine.

The four coins found in the trap of the toilet were

turned over to Mr. Mcintosh. (Tr. 27). Rottle stated

that he believed the four coins which were marked for

identification as Government's Exhibit No. 4, were the

same coins found in the trap and turned over to Mc-

intosh. (Tr. 27).

The testimony of F. W. Mcintosh (Tr. 27 to 29

incl.) who was called as a witness for the Government,

discloses that he went to the Rottle Department Store

and was informed by Fred Rottle that appellant, who

was then standing at the counter, had given him a

$1.00 coin. (Tr. 28). Rottle went to the cash register

and took out a $1.00 coin which he turned over to Mc-

intosh. At that time Mcintosh marked the $1.00 coin,

which was dated 1879, with the letter "H." The wit-

ness identified the coin marked for identification as

Government's Exhibit No. 4 as the coin he had so re-

ceived from Fred Rottle. (Tr. 28). Mcintosh then

left the Department store and apprehended appellant's



husband, George J. Lynch, standing beside a Ford

Coupe automobile about one block and one-half from

the Rottle Department store. (Tr. 28). Mr. Mcintosh

and W. L. Maynard, a deputy sheriff of Grays Har-

bor County searched the automobile and in the back

compartment found two suitcases, one a black leather

bearing the initials G.J.L. and the other a brown

suitcase bearing the initials E.D.W. (Tr. 29). In the

brown suitcase bearing the initials E.D.W. two paper

bags were found containing 267 $1.00 counterfeit

coins, together with various articles of women's wear-

ing apparel. (Tr. 29). Mcintosh and Maynard then

counted the coins contained in the two paper sacks and

placed them in a canvas bag which Mcintosh identified

as the same bag marked for identification as Govern-

ment's Exhibit No. 8. This bag, containing the 267

$1.00 counterfeit coins was turned over to Mr. May-

nard (Tr. 29). Mcintosh then returned to the Rottle

Department store and accompanied Rottle to the toilet

situated on the balcony where the four coins, three

$1.00 counterfeit coins and one 50c genuine coin, were

found in the trap. Mcintosh identified the four coins

marked for identification as a portion of Government's

Exhibit No. 4 as the four coins found in the toilet trap,

and testified that he turned them over to Mr. Schlax

on March 1st, 1935. (Tr. 29). Mr. Mcintosh had pos-
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session of these coins, constituting a portion of Gov-

ernment's Exhibit No. 4, from the time they were

found in the toilet trap to the time he delivered them

to Mr. Schlax. (Tr. 29).

W. L. Maynard, who testified on behalf of the

Government, stated that he is a deputy sheriff of Grays

Harbor County; that he and Mr. Mcintosh searched

the Ford automobile found in the possession of George

J. Lynch and in the rear compartment found a brown

suitcase bearing the initials E.D.W., which contained,

together with various articles of women's wearing ap-

parel, 267 counterfeit $1.00 coins, which he and Mcin-

tosh placed in a canvas bag. (Tr. 30). This canvas

bag containing the 267 $1.00 counterfeit coins, which

was identified by Maynard as Government's Exhibit

No. 8, was delivered to Mr. Anderson, Chief Deputy

Sheriff, who placed it in a safe situated in the Sheriff's

office in the presence of Maynard. (Tr. 31). The only

persons having access to the safe were the County Sher-

iff and Anderson, Chief Deputy. In the presence of

Maynard the canvas bag containing the 267 counter-

feit $1.00 coins and marked for identification as Gov-

ernment's Exhibit No. 8, was delivered by Anderson

to William N. Schlax on the 1st day of March, 1935.

(Tr. 30, 31).
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William N. Schlax, an agent of the Secret Service

Department of the United States Government, testi-

fied that on March 1, 1935, he went to Montesano,

Washington, where Mcintosh turned over to him four

counterfeit $1.00 coins and one 50 cent genuine coin

(Tr. 31) . That one of the $1.00 coins was dated 1879

and was marked with a letter "H" (Tr. 31). Mr.

Schlax stated that the envelope marked for identifica-

tion as Government's Exhibit No. 4, contained the same

five coins he had received from Mr. Mcintosh on March

1, 1935, and included the $1.00 counterfeit coin dated

1879 and marked with a letter "H'^, and that the five

coins had been in his continuous possession since that

time. (Tr. 32). Mr. Schlax further testified that on

March 1, 1935, he received from Mr. Anderson, Chief

Deputy Sheriff, a canvas bag containing 267 $1.00

counterfeit coins, which he identified as the bag

marked for identication as Government's Exhibit No.

8, and that the bag and its contents had been in his

continuous and exclusive possession since that time.

Tr. 33).

Harry R. Teater, an Agent of the Secret Service

Department, United States Government, testified that

the $1.00 United States coins contained in the envelope

marked for identification as Government's exhibits

Nos. 2, 3, 4, 7, 8, were counterfeit. (Tr. 34).
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The introduction into evidence of Government's

exhibits Nos. 4 and 8 was allowed and defendant's ob-

jection over-ruled and exception allowed. (Tr. 34).

The Government then rested its case and a motion for

dismissal of all counts of the indictment against the

defendant, Elva E. Lynch, was denied and an excep-

tion allowed. (Tr. 34).

At the conclusion of all the testimony and after

both sides had rested, a motion for a dismissal and di-

rected verdict was denied and exception allowed. Tr.

38).

The jury returned a verdict finding appellant

"Not Guilty" on Counts 1, 2 and 4 of the indictment,

and "Guilty" as charged, on Count 3 of the indictment.

Appellant was sentenced on the 23rd day of May, 1935,

for a term of 18 months on Count III of the indictment,

and was fined the sum of $250.00 on said count, to-

gether with the costs of prosecution. (Tr. 8-10, inch).

ASSIGNMENTS OF ERROR

Appellant's assignments of error may be classified

and grouped into three categories, as follows :

1. The court erred in admitting as evidence Gov-

ernment's Exhibit No. 4.
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2. The court erred in admitting as evidence Gov-

ernment's Exhibit No. 8.

3. The court erred in over-ruling defendant's mo-

tions for a dismissal and directed verdict made at the

conclusion of the Government's case and again at the

conclusion of all the evidence.

ARGUMENT
I

It is contended by appellant that the court erred

in admitting as evidence Government's Exhibit No. 4.

Government's Exhibit No. 4 consisted of: (a).

One (1) counterfeit $1.00 United States coin dated

1879 and marked with the letter "H"; and, (b). Three

(3) counterfeit $1.00 United States coins and one gen-

uine 50 cent coin.

(a)

It is urged by appellant that there was no proper

identification of the $1.00 coin dated 1879 and marked

with the letter ''H", but a perusal of the facts will re-

veal that there is no merit to this contention. Appel-

lant purchased underwear at the Rottle Department

store and as payment gave Fred Rottle a $1.00 coin

which he placed in the cash register on top of fourteen
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or fifteen similar coins. (Tr. 25, 26). While appel-

lant was still standing at the counter Mcintosh entered

the store and stated there was bad money in town and

that he suspected appellant. (Tr. 26) . Rottle informed

Mcintosh that appellant had given him a $1.00 coin

and went back to the cash register and removed the

top $1.00 coin which he stated was the same coin given
him by appellant and turned it over to Mcintosh. (Tr.

26-28) . At that time Mcintosh marked the $1.00 coin,

which was dated 1879, with the letter ''W\ (Tr. 28).

The coin remained in the continuous possession of Mc-

intosh until March 1, 1935, at which time he turned

it over to Agent Schlax. (Tr. 29) . Schlax testified that

the $1.00 coin dated 1879 and marked with the letter

"H" was counterfeit and that it had been in his con-

tinuous and exclusive possession since the first day of

March, 1935. (Tr. 31, 32.)

There was no evidence that Rottle placed other

$1.00 coins in the cash register from the time he re-

ceived the coin in question from appellant to the time

he removed the coin and turned it over to Mcintosh.

The coin remained on top of the other $1.00 coins and

Rottle had no apparent difficulty in finding the coin

when its genuineness was questioned by Mcintosh.

George J. Lynch, testified on behalf of appellant
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that he had furnished appellant with certain counter-

feit $1.00 coins and had instructed her to make a pur-

chase at Rottle's Department store, and it was not

denied that appellant passed a $1.00 counterfeit coin

at that place. (Tr. 35-37).

Without further comment it is submitted that the

$1.00 counterfeit coin dated 1879 and marked with

the letter "H", and being a portion of Government's

Exhibit No. 4, was sufficiently identified as the $1.00

coin given Fred Rottle by appellant.

(b)

Appellant contends that the Three $1.00 coins and

the one 50 cent genuine coin which are the remaining

portion of Government's Exhibit No. 4 were improp-

erly admitted as evidence.

After appellant's arrest Mcintosh left her in the

custody of Fred Rottle, who permitted appellant to go

to the lavatory situated on the balcony of the Rottle

Department store. (Tr. 26, 27). A few minutes later

Rottle heard something that sounded like metal drop

into the lavatory and the lavatory was flushed. (Tr.

27) . A short time later Rottle and Mcintosh examined

the toilet and found the three counterfeit $1.00 United

States coins and the one 50 cent genuine United States
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coin in the trap. (Tr. 27-29). Prior to the time that

appellant had gone to the lavatory Mcintosh had ex-

amined appellant's purse but there was no search of

appellant's person. (Tr. 26). The four coins found in

the trap of the toilet were introduced into evidence as

Government's Exhibit No. 4.

It is urged here that this evidence was admissable

as tending to show that appellant had placed the three

$1.00 counterfeit coins in the lavatory and that she was

knowingly engaged in passing counterfeit coins.

The Circuit Court of Appeals for the Ninth Cir-

cuit, in the case of York et al vs. U. S. 1916, 241 Fed.

656, was confronted with an identical question. In

that case the defendants were tried and convicted for

conspiracy to pass counterfeit coins. It was shown

that both defendants had gone to Stockton, California

together, were seen there together and were both in

the same saloon when one defendant attempted to pass

a counterfeit $5.00 coin. The defendants knew they

were being watched and the other defendant was seen

to go into the saloon and go back to the entrance of the

toilet. After he came out a witness went in and found

27 gold pieces in the flush box of the toilet. The coui't

held that the 27 gold pieces were admissible as evidence

as tending to show that the defendant placed the coins
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in the toilet and that he was engaged knowingly in

passing counterfeit coins.

Again, in the case of U, S, v. Hopkins, 1885 D. C.

Western Div. No. Car. 26 Fed. 443 where defendant

was prosecuted for passing a counterfeit coin it was

said:

**The mere act of passing counterfeit coin on one
occasion is not of itself evidence of a purpose to

deceive. But, you can consider the manner in

which the act was done and other attending cir-

cumstances as presented by the evidence."

In conclusion on this point it is urged that the

testimony of the witness who heard the metal drop

into the lavatory while occupied by appellant after her

arrest, and the subsequent finding of three counterfeit

$1.00 coins and one genuine 50 cent coin in the toilet

trap shortly after appellant had left the lavatory

rendered the three counterfeit $1.00 coins and the

genuine 50 cent coin admissible as Government's Ex-

hibit No. 4 on the question of scienter and intent.

II

The admission as evidence of Government's Ex-

hibit No. 8, consisting of 267 $1.00 counterfeit coins

is urged as error by appellant.

After appellant had been placed under arrest at

the Rottle Department store, appellant's husband.
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George J. Lynch, was apprehended and arrested while

standing beside a Ford automobile. The car was

searched and in the back compartment two suitcases

were found. (Tr. 28). One suitcase was presumably

the property of George J. Lynch because it bore the

initials G.J.L. (Tr. 29). The other suitcase bore the

initials E.D.W. and in addition to articles of women's

wearing apparel contained 267 $1.00 counterfeit

United States coins which were in paper bags. (Tr.

29). These coins were placed in a canvas bag which

was marked for identification as Government's Ex-

hibit No. 8. It was admitted by George J. Lynch, who

testified on behalf of appellant, that the Ford automo-

bile had been purchased with community funds and

appellant had accompanied her husband in this car

from Seattle to Montesano, Washington. (Tr. 35, 36).

Count 4 of the Indictment charged appellant with

the unlawful possession of 267 $1.00 counterfeit coins.

It is herein urged that from the attendant facts as out-

lined above there was sufficient evidence of appellant's

possssion of the 267 $1.00 counterfeit coins to present

a question of fact for the jury and no error was com-

mitted by the District court in admitting Government's

Exhibit No. 8 in support of Count IV.
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Government's Exhibit No. 8 was also admissible

in support of Counts I, II, and III of the indictment

which charged appellant with passing counterfeit

coins. In the following cases it was held that on in-

dictment for passing counterfeit coins the possession

of other counterfeit coins was admissible, to prove

scienter.

Bryan vs. U, S. 1904, CCA. (5th) ; 133 Fed. 495

U. S. V. Goughner, D. C Pa. 1862; Fed. Cas. No.

15238.

Ill

It is appellant's contention that the court erred in

over-ruling defendant's motion for a dismissal at the

conclusion of the Government's case, and in over-ruling

defendant's motion for a dismissal and directed verdict

at the conclusion of all the evidence. The absence of

intent and the presumption of compulsion by the hus-

band is specifically urged.

On the question of presumption of compulsion by

the husband where the wife commits a crime in the

presence of her husband, the court gave the following

instruction. (Tr. 38, 39).

''Concerning the defendant, Elva E. Lynch, wife of
the defendant, George J. Lynch, you are instructed
that a wife who voluntarily commits a crime is



18

subject to punishment therefor as she would be
if she were not married but in crimes of the grade
of which they are here accused, a wife, who, under
the duress of her husband, commits such an of-

fense, he, but not she, is guilty and subject to pun-
ishment.
^'A wife who commits such an offense in the pres-

ence of her husband is in law presumed to have
done so under compulsion. This presumption is

not absolute, but may be rebutted by evidence

showing that she acted voluntarily. The burden
of showing that such action on her part was volun-

tary and not under duress or compulsion, by evi-

dence beyond a reasonable doubt, rests upon the

prosecution.

"The words of this instruction "in his presence"

are to be understood by you as meaning near

enough to warrant the presumption that she was
acting under his influence and at his direction.

"An offense committed by a married woman, not

in the presence of her husband, the burden of

showing by a fair preponderance of the evidence

that such a woman was acting under duress or

compulsion of her husband rests upon such wo-

man."

Under this instruction the burden of proving be-

yond a reasonable doubt that the act of appellant in

passing a $1.00 counterfeit coin at the Rottle Depart-

ment store was voluntary and not under duress or com-

pulsion was placed on the Government. At the tiro

of the offense alleged in Count III, the husband of ap-

pellant was one block and a half away from the Rottle

Department store. (Tr. 28) . The jury returned a ver-
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diet of guilty on Count III and must have concluded
that either the appellant was not in the presence of

her husband at the time of the offense, or that the

Government had sustained the burden of proof that the

offense was voluntary and not committed under duress

or compulsion. In either event, it is respectfully urged

that the jury was correctly instructed and the question

of the presumption of compulsion by the husband was

properly submitted to the jury as a question of fact.

The lack of knowledge, therefore the lack of

criminal intent, is also urged. The evidence, however,

overwhelmingly supports the necessary proof of crim-

inal intent. On the same day and immediately preced-

ing the transaction covered by Count III, appellant

passed a counterfeit $1.00 coin on S. L. Monroe, and

another $1.00 counterfeit coin on Joseph Healy. (Tr.

24, 25). After her arrest appellant concealed three

$1.00 counterfeit coins in the lavatory of the Rottle

Department store. In the rear compartment of an au-

tomobile in which she had ridden from Seattle to Mon-
tesano, Washington, were found 267 $1.00 counterfeit

coins contained in a suitcase with articles of women's
wearing apparel. William N. Schlax testified on re-

buttal, as follows, (Tr. 37)

"When I talked to Mr. Lynch at the jail at Monte-
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sano he told me that he had tried to keep his wife

from passing these coins, but she insisted on doing-

it."

This testimony is attacked as being an indirect at-

tempt to introduce a privileged communication between

husband and wife. In this connection, and without

discussing the meritoriousness of appellant's conten-

tion, it suffices to say that no objection was made or

ruling obtained in the lower court and the question of

the admissibility of this evidence was not raised in ap-

pellant's Assignments of Error.

The rules of Federal Appellate procedure provide,

and the authorities are unanimous in holding a party

will not be heard on appeal upon questions not raised

in the trial court. The Appellate Court can review only

those rulings made by the trial court on questions

brought to its attention and passed upon by it.

DeJohn vs. Alaska Matanuska Coal Co. C. C. A.

(9th); 41 Fed. (2d) 612;

U. S. V. Smith, C. C. A. (9th) ; 55 Fed. (2d) 141;

Kamiyama vs Kar, etc. C. C. A. (9th) ; 44 Fed.

(2d) 503;

McBride vs. U. S., C. C. A. (5th) 284 Fed. 416;

Wolfe vs. U. S., C. C. A. (7th) 283 Fed. 885;

Lusco vs. U. S., C. C. A. (2nd) ; 287 Fed. 69.
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CONCLUSION

In conclusion it is respectfully submitted that the

court committed no error in admitting as evidence

Government's Exhibits Nos. 4 and 8, and that the

motions for a dismissal at the conclusion of the Gov-
ernment's case, and for a dismissal and directed ver-

dict at the conclusion of all the evidence, were properly
denied.

The judgment of the District Court should be
affirmed.

Respectfully submitted,

J. Charles Dennis,

United States Attorney

Owen P. Hughes,

Asst. United States Attorney

Attorneys for Appellee




